IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI
ORIGINAL APPLICATIONS NO.1062, 1066 & 1067 OF 2018
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ORIGINAL APPLICATION NO.1062 OF 2018
DISTRICT : MUMBAI

1. Shri Arvind Sakharam Tandel,
Age 60 years, Retired as Senior Clerk from the
Office of Addl. Commissioner, (West Region),
Bandra (W), Mumbai 400050
R/o 301, Hill View Society, Unnatnagar,
Goregaon (W), Mumbai 400104

— v v e e

2. Shri Anil Krishna Salgaonkar,
Age 58 years, Retired as Senior Clerk from the
Office of Commissioner of Police (HQ), Desk-8
Mumbai R/0 41/3071 Abhudaya Nagar,
Kalachowkie, Mumbai-33

~— N e N N

3. Smt. Sandhya Prakash Garud, )
Age 56 years, working as Senior Clerk in the )
Office of Commissioner of Police, Mumbai )
R/o Building N0.200/7993, Kannamwar Nagar-1)
Vikhroli, Mumbai )..Applicants

Versus

The Commissioner of Police, )

L.T. Marg, Opp. Crawford Market, Fort, Mumbai-1 )..Respondent
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WITH

ORIGINAL APPLICATION NO.1066 OF 2018

DISTRICT : MUMBAI

Smt. Aarti Nandan Nimkar, )
Age 60 years, Retired as Junior Clerk from the office of)
belownamed Respondent, )
R/o Teachers Colony, Flat No.1/9, Second Floor, )
Bandra (E), Mumbai 400051 )..Applicant

Versus
The State of Maharashtra, )
Through Principal Secretary, Industries Department, )
Mantralaya, Mumbai 400032 )..Respondent
AND

ORIGINAL APPLICATION NO.1067 OF 2018

DISTRICT : MUMBAI

Shri Madhukar Virappa Sonawane, )
Age 68 years, Retired as Junior Clerk from the office of)
belownamed Respondent, )
R/o Sujit Mhatre Building, Ground Floor, Room No.4, )
Khargaon, Sector-13, Tal. Panvel, District Raigad )..Applicant
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Versus

The State of Maharashtra, )
Through Principal Secretary, Public Health Department)
Mantralaya, Mumbai 400032 )..Respondent

Shri B.A. Bandiwadekar — Advocate for the Applicants
Smt. Archana B.K. — Presenting Officer for the Respondents

CORAM : Shri P.N. Dixit, Vice-Chairman (A)
RESERVED ON : 16th December, 2019
PRONOUNCED ON : 19th December, 2019

JUDGMENT

1. Heard Shri B.A. Bandiwadekar, learned Advocate for the Applicants

and Smt. Archana B.K., learned Presenting Officer for the Respondents.

2. Theses three Original Applications viz. OAs. No.1062, 1066 & 1067
of 2018 are heard together since they pertain to the common cause viz. to
consider their temporary services for the purpose of Time Bound

Promotion.

3. The undisputed facts covering 5 applicants in the 3 OAs. are as
under. All these applicants were appointed in 1990 as Junior Clerks in
the establishment of the respondents on ad hoc basis on the condition
that their services would be terminated as soon as persons recommended
by the Public Service Commission become available. In 1997 the services
of these employees were terminated. The GAD issued a GR dated
31.3.1999 stating that these employees may be reinstated (ga@irfﬁa) from

the date of issue of GR i.e. 31.3.1999. It further stated that decision
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regarding how to treat the period of their absence from the date of

termination till their reinstatement will be taken separately.

4. The Finance Department issued a GR dated 7.10.2016 stating that
in case of those who have completed unbroken ad hoc services, their
service should be counted for benefits of 12 years’ Time Bound Promotion.

The relevant portion of the GR reads as under:

“ontet ferott
FERIG, Bl JRMOTRN BRIAA FANAACT cAd Jeeadsdtct A

MIABIA BRIAAA fetfucsasiizn Jdaol aAa 3t Adold ABRIE, bR
3TRAIPT 3YRFHA 3HIAR FBIA T Seleell d AH YAR [AHEI=
fafte orda 3R Retis 39.03.9%%R Wa Aar FwfRa @waeRn

FRA=I, Aa1 FratAd sneaen eiwgdEl, dargdl SEEa Jal, ad

FABRIE, FlepAal TR [Rhd IREAR FUE AN qAT JEFTscict A

ARAB BRIGA [ftes Faota e e dcd Aaoid Fgaa sete=n

FHAAAE TR BITAAA AP TRl BB Al I
BCEE Rl /| Aqida eaFa Wt Asen /| FaRka Adiceid

3eatHd Ut ST TSTEAD 92 asiz SatHd A I1urelt BIATE

fara g T, a¥a Fetia sRa=IwsH A ASEaEdR 3T

3R gial SR el 3T ASTelaoia TR Bictales Tai=tit /

Aqiceta sneatHa Yot Asten / JenRa Aaidoid sneaiHad wotdt JsEtan

ufgell / GIRT S FSR Hvad Jrat.”

(Quoted from page 27 of OA)
(Underlines added)

S. Following the above quoted GR the applicants submitted
representations that they had joined in 1990, they failed in the special
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examination held by the Government and hence their services were
terminated in 1997, however, their services have been regularized from
1999 and therefore they should be provided the benefits of GR dated
7.10.2016 quoted above.

6. In support of the same the applicants have furnished following

grounds which are summarized as under:

(1)  The services of their colleagues have been regularized by this
Tribunal in OAs No0.695/2009 and 214/2010 decided on 21.1.2010
& 21.4.2010 and the same has been upheld by the Hon’ble Bombay
High Court in Writ Petition No.2257 of 2011 decided on 6.2.2012
and the Hon’ble Supreme Court in SLP (Civil) (CC) No.14070 of 2012
decided on 28.9.2012.

(2) The GR dated 7.10.2016 grants Time Bound Promotion after

taking into consideration earlier temporary services.

(3) In 1990 the applicants had cleared the written examination

and interview test held by the District Collector.

(4) Though they had cleared the written examination and
interview by the Collector they were subjected to special written
examination by the MPSC for absorption in which they failed. As
the Government has taken decision to reinstate them in 1999 their
services should be considered as never terminated and as if they
were in service for continuous period. They cannot be considered as
reappointed from 31.3.1999. Their services should be considered as
reinstated and not as reappointed. Break in their services for long

period should be ignored.
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7. During hearing the Ld. Advocate for the applicants has also
tendered a communication dated 3.12.2019 from Finance Department
obtained by one of the applicants. The same is taken on record and

marked ‘X’ for identification. This reads as under:

“sftFett 3R sigat fotA®R,

IBUNET JAARIEY, BHA 5,809, &t fdar,
3MASHR MSA JAR, Bolde BN AAR,
a2 (qd) s s a1 8oo 089

fas= ;- #1.31.31. 004 3idotd AlEd FsvaE. . ..... ..
3GER - NAN 31RA siea feraene,

Jee] ;- 3tuet f€.2 /92 /09 AshAw 3 ... ...

ARG,

3w eRnasaan et Afgdtan aftprRd el 2/92/209% Ash 3t At fstonR
festics 3/92/209% Al U et 3.

353 AgHTAEA stisciean - fetenen fais /2 /2003 = uzR s@etiess det AT 3R
&ga Ad @Y, acplerE A Fsh (FdSrD ARG HEA Beaw ik Iz ian) At warar-AaEn
A T3 FH T FBIE HUA BoTEEd ALFGN ([d-d) deten [Weiden seuone auitsa
HHA-AET TAHABA [AHWT &1 Adsifetes MRS A0 AT e HWET .8/2/2003 =0
T A BRIAERNE AESEw AR [eTeten Teiawend et sigd. = U0 APl

Belcl BREUN AdTiets TR [AHPIHSH SucE HHa Quald Adid.”

8. Ld. Advocate for the applicants has relied on the following
judgments in support of his contention that the technical breaks should
be condoned and temporary services should be considered for the Time

Bound Promotions:

(1) Sudhakar Baburao Bodke Vs. The State of Maharashtra &
Anr. 1990(3) Bom.C.R. 465.

(2) Shri Milind Mahadeo Sawant & Ors. Vs. The Joint Director,
Technical Education & Ors. decided by this Tribunal on 19.11.2018.



9.

7 OAs.1062, 1066 & 1067/18

(3) OAs No0.249 of 2009 & other group matters decided by this
Tribunal on 2.5.2016.

(4) Suresh Subrao Kokitkar & Ors. Vs. The Joint Director,
Technical Education, OA No.1023 of 2012 decided by this Tribunal

on 21.6.2013.

) Dr. Vijay Pandharinath Sawant Vs. The State of Maharashtra
& Ors. decided by this Tribunal on 13.7.2009.

The applicants have therefore prayed in para 9(a) that their

temporary services should be counted for the purpose of Time Bound

Promotion as continuous service and they should be given Time Bound

Promotion benefits and in para 9(b) that the respondents be directed to

extend the benefits of the GR dated 7.10.2016 in the matter of first and

second benefit of the Time Bound Promotion and avoid discrimination.

Submissions by the Respondents:

10.

The respondents have contested the submissions and claims made

by the applicants as under:

(1) In respect of OA No0.1062/2018 the respondent no.l has
pointed out that the State of Maharashtra has the authority to
consider the continuation of service period. However, the State has

not been mde party in the OA.

(2) The alleged cause is in 1999 in view of GR dated 31.3.1999.
The applicants were aware that adverse decision was taken against

them regarding intervening period as break. The decision to this
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effect was taken by the Government on 26.7.2000. Hence, there is
delay from 26.7.2000 and the same has not been condoned nor any

application has been made for the same.

(3) In respect of the applicants there are no technical breaks as
claimed by the applicants. In fact, the applicants were terminated
in1997 and they failed to pass the examination taken by the State
Government to regularize their services. As per the GR dated

31.3.1999, applicants are freshly appointed in 1999.

(4) The applicants are relying on the GR dated 7.10.2016.
However, the GR dated 7.10.2016 is not applicable in their cases, as
the GR specifically mentions that it is applicable to those having

continuous service.

(5) The respondents pointed out that the order was issued on
14.8.2000 based on communication from the State Government on
26.7.2000. The communication dated 14.8.2000 stats that the
decision regarding how to treat the period of absence of the
applicants was under the consideration of the State Government.
The State Government has taken the decision that the break in
service of the applicants cannot be regularized. The communication

received from the State Government on 26.7.2000 reads as under:

Iy - NI REHA (AF-U1.U9. ) HHam=gi=ar dar FrEmeE
CRUNICICRH
ded - 3w foiy, 9m= wmE OumT sHie:  SURITH-

90819/2890/H.55.90/] ¢/ 98-31, fa=idm 39/3/]%
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A TET 2T o= ST HaT A BRuAT fesedT 3aed]

AR / BRIGARNS W TH& boed] dHAIEEd il Jdl FHI

PHRUYT AT TRTIRLA < AT AT R BRUATT AT AT dresras!
H2M TSR ITOT0GTd J1a] Jraraaar o7 Woaqor 9uard AR Bl Igd
wepRoft foxT fawmmall faem fafF s SRuard STesT SIRIT HaR dHar=Iedl Hdqed

TSA@ W AT HRugrd IUR A8 T9T 8 WS 9, dd9dTe, FHgeiidad
3. BRUMNATS] <xETe3 ST BIUATSIIT ATEN, 37211 fHoiamsie 1 fawnT $frest aire.
SIERRIRICIECIE)

(Quoted from page 46 of OA)

(6) This communication encloses a list of the applicants among
others and states that their service books are also enclosed for

making necessary entries. It includes names as under:

“IEd -

q) 3TER G (IRATYT), AT ARG AT, AT, S - 800032,
q) oft 7.19. Qa0

Q) LRI IS AELED
3) TS 1]G 3TTYd, YIS AT ge~jas Iid BT, GidIaesrd, 4as -

¥00009,
9) oft. T U, diee
8 211 31.. ATBIIDY

3) P. TSl ST

(Quoted from page 47 of OA)

These are applicants in the present OAs.
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11. The respondents further pointed out that the decision of the DPC in
respect of all the applications made by the applicant was published on

19.12.2017. The same reads as under:

" (3TaT=)

WA TG hosedl H.A1.3T. JYREHA HHATAT bRl [FHTHE R THIT i

X IR G-I 19 STIRITS! fRdeHs o 31T Sxfde) 378,

q. | &7, YHTRI faw] e SEIRES PTG [ Gadl 2 9 W ay gl
areflerds Badl  FrRafd g

SUYTA 3! 3R

211 3T P AR | IS fosdien NESECEICK IR

11, 3Rfdg TERM dIses | Harig< IR fadld | Add TS AT

(Quoted from page S0 of OA)

12. According to the respondents the applicants were reappointed as
Group ‘C’ employees as per GR dated 31.3.1999 and as their termination
was legally valid, they cannot claim the period from 1997 to 1999 for the
purpose of continuous service. The respondents have therefore submitted

that the OAs are devoid of any merit and deserve to be dismissed.

13. The applicants in their affidavit in rejoinder have claimed that they
have not received the order dated 26.7.2000 whereby the decision
regarding the period of absence was taken and communicated to them.
The applicants also reiterate that they were not reappointed but reinstated

and therefore they are entitled for benefits for the period of absence.

14. The respondents in their sur-rejoinder claim that the applicants

were aware of the decision by the State Government of 26.7.2000 and
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entries have been made in the service book accordingly. Even after the
reply filed, the applicants have not challenged the same. The respondents
have therefore prayed that the OAs are without any merits and deserves to

be dismissed.

Observations and findings:

15. I have examined the appointment order dated 16.5.1990,
termination order dated 16.12.1997, GR dated 31.3.1999, communication
dated 14.8.2000 and Government order dated 26.7.2000 communicating
the decision regarding period of absence from termination to

reinstatement. I have also seen the office order dated 19.12.2017.

16. As stated above, the applicants were appointed on 16.5.1990 as ad
hoc employees. Since they were not recruited by MPSC, it was decided to
conduct an examination for them. The applicants failed in the prescribed
examination. Hence, as per the directions issued by the State
Government on 11.12.1997, the services of the applicants were terminated
on 16.12.1997. On 31.3.1999 the Government decided to reinstate 14
employees whose services were terminated. The GR further observed that
seniority of these reinstated persons would be counted from 31.3.1999. It
further stated that separate decision would be taken regarding the period
from termination to reinstatement. Accordingly, on 26.7.2000 after
consulting Finance Department the Government has decided not to
regularize the period of absence from termination to reinstatement. It
further clarified that the period of absence cannot be condoned for the
purposes of leave, increments, pension etc. This communication was
specifically addressed to the applicants including Shri Madhukar Virappa
Sonawane, Smt. Aarti Nandan Nimkar, Shri Arvind Sakharam Tandel,
Shri Anil Krishna Salgaonkar, Smt. Sandhya Prakash Garud nee Kumari
S.D. Dangale.
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17. The GR issued on 7.10.2016 categorically mentions that persons
who have had service without break would be entitled for benefits of the
ACP Scheme. As far as the applicants are concerned, Government has
taken conscious decision as per record on 26.7.2000 not to regularize the
period from termination to reinstatement. In view of the same, the GR

dated 7.10.2016 cannot be made applicable to the applicants.

18. The judgments relied upon by the Ld. Advocate for the applicants
pertain to condonation of technical breaks of minor nature and are of little
assistance to the applicants as in their cases the period of termination to
reinstatement is prolonged and more than one year. Hence, the prayer
made by the applicants to make them eligible for benefits of the GR dated
7.10.2016 is not authorized by the GR.

19. For the reasons stated above, there is no merit in the OAs and same

deserves to be dismissed.

20. Accordingly, OAs. No.1062, 1066 & 1067 of 2018 are dismissed. No

order as costs.

(P.N. Dixit)
Vice-Chairman (A)
19.12.2019
Dictation taken by: S.G. Jawalkar.
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